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FI NAL ORDER

Pursuant to notice, a final hearing was conducted in this
case on Decenber 11, 1998, at Tall ahassee, Florida, before
M chael M Parrish, an Adm nistrative Law Judge of the Division
of Adm nistrative Hearings.

APPEARANCES

For Petitioners: Jerry G Traynham Esquire
Patterson & Traynham
Post O fice Box 4289
Tal | ahassee, Florida 32315-4289

For Respondent: Edward A. Dion, Ceneral Counsel
Depart ment of Labor and
Enpl oynment Security
Hart man Bui |l di ng, Suite 307
2012 Capital G rcle Southeast
Tal | ahassee, Florida 32399-2189



For Intervenor: Li nda Barge-M Il es, Esquire
111 North Gadsden Street, Suite 100
Tal | ahassee, Florida 32301



STATEMENT OF THE | SSUES

This is a rule challenge proceedi ng pursuant to Section
120.56(4), Florida Statutes, in which the Petitioners and the
I ntervenor assert that they are substantially affected by an
agency statenent that violates Section 120.54(1)(a), Florida
Statutes. The subject matter at issue here concerns the nethod
of determ ning the order of |ayoff of sone of the Respondent's
enpl oyees.

PRELI M NARY STATEMENT

By neans of a Petition filed on October 22, 1998, the
Fl ori da Public Enpl oyees Council 79, AFSCME, (AFSCME) and si x
i ndi viduals (the individual Petitioners) challenged the validity
of an alleged rule of the Departnent of Labor and Enpl oynent
Security (Respondent). On Novenber 17, 1998, all of the
Petitioners filed a notion seeking | eave to anmend their Petition.
The notion was acconpani ed by an Arended Petition. The notion
was unopposed, and by order Dated Decenber 8, 1998, the Anended
Petition was substituted for the original Petition.

On Cctober 26, 1998, Myriam Garcia (Intervenor) filed a
Motion to Intervene, in which she asserted, anong other things,
that she was adversely affected by the sane alleged rule which
was bei ng chall enged by the Petitioners. The notion was
unopposed, and by order dated Novenber 6, 1998, the Intervenor
was granted party status subject to proof at hearing.

On Decenber 10, 1998, the Petitioners and the Respondent



filed a Prehearing Stipulation in which, anmong other things, they
stipulated to a nunber of facts. At the final hearing, the

I ntervenor joined in the stipulations contained in the Prehearing
Stipul ation.

At the comencenent of the final hearing, counsel for the
Petitioners announced that two of the individual Petitioners,
Kennet h Shol strum and Sara Battista, wi shed to be voluntarily
di sm ssed fromfurther participation in this proceedi ng.

At the final hearing in this case, the Petitioners offered
ei ght exhibits, all of which were received in evidence. The
Petitioners also presented the testinony of two w tnesses;
Theodore R Buri, a Regional Director of AFSCME, and Louise
Lanmbert, Chief of the Respondent's Bureau of Human Resources.
None of the individual Petitioners testified at the final
heari ng. The Respondent did not offer any exhibits and did not
call any witnesses. The Intervenor did not offer any exhibits
and did not call any witnesses. OOficial recognition was taken
of Chapter 60K-17, Florida Adm nistrative Code.

At the conclusion of the hearing the parties requested, and
were granted, 17 days within which to file their respective
proposed final orders. None of the parties elected to file a
transcript of the hearing. The Petitioners and the Respondent
filed tinely proposed final orders. As of the date of this Final
Order, the Intervenor has not filed any post-hearing docunents.

FI NDI NGS OF FACT




Stipul ated facts

1. 1In 1996, the federal governnent nodified and/or refornmed
wel fare to require eligible participants to obtain enpl oynent.
The Fl orida Legi sl ature enacted Chapter 414, Florida Statutes,
al so known as the WAGES | aw, which required the Respondent to
provide certain services to applicants for and participants in
t he WAGES program including work activities, training, and other
j ob-rel ated services, which the Respondent termed "front-end
services." Those services were primarily provided by Career
Servi ce enpl oyees of the Respondent.

2. In 1998, the Florida Legislature anended portions of the
WAGES |aw to require that |ocal WAGES coalitions, instead of the
Respondent, provide those front-end services to WAGES
participants, effective October 1, 1998.

3. As adirect result therefor, the Respondent was required
to lay off approximately 700 career service enpl oyees.

4. As a part of the inplenentation of the announced | ayoff
of enpl oyees, Respondent requested approval of a nethod of
determ ning the order of |ayoff, pursuant to Rul e 60K-
17.004(3)(g), Florida Adm nistrative Code, which provides:

(g) Agencies shall then choose and
consistently apply one of two nethods, or
anot her net hod as approved by the Departnent
of Managenent Services, in determning the
order of layoff. These nethods are commonly
referred to as "bunping."

1. Option 1: The enpl oyee at the top of
the list shall have the option of selecting a

position at the bottomof the |ist based on
t he nunber of positions to be abolished,



e.g., 20 positions in the affected cl ass,

5 positions to be abolished. The enpl oyee at
the top of the list can select any of the
positions occupied by the 5 enpl oyees at the
bottom of the list. The next highest

enpl oyee on the |ist then has the option of
sel ecting any of the positions occupied by
the 4 remaining enpl oyees at the bottom of
the list wwth the process continuing in this
manner until the 5 enpl oyees at the top of
the list have exercised their option.



2. Option 2: The enpl oyee at the top of

the list has the option of selecting any

position occupied by any enpl oyee on the I|ist

with fewer retention points in the class.

The next hi ghest enpl oyee and renai ning

enpl oyees shall be handled in a simlar

manner until the list is exhausted.
Rat her than selecting Option 1 or Option 2, set forth in the
publ i shed rule, the Respondent requested approval of an
alternative nethod of determ ning the order of |ayoff.

5. By letter dated August 17, 1998, the Departnent of
Managenment Services (DVS) approved the nmethod of determ ning
order of layoff set forth in its correspondence. The nethod of
determ ning the order of |ayoff is described by DM5 in its
approval letter as:

The option you have chosen will allow
adversely affected enpl oyees to sel ect any
position in the affected class and series, in
the conpetitive area approved in our
August 5, 1998 letter.

6. Neither the Respondent's request for approval of the
alternate nethod of determ ning the order of |ayoff, nor DVS
approval of that nethod, have been adopted in substanti al
conformty wth Section 120.54, Florida Statutes.

7. The Respondent's request for approval of the alternate
met hod of layoff was intended to apply solely to the | ayoff
occasi oned by changes in the WAGES | aw.

Facts based on evidence at hearing

8. Florida Public Enployees Council 79, AFSCME, is the

certified bargaining agent for approximately 67,000 career



service enployees of the State of Florida. As such, it



represents the enployees of the Departnent who were affected by
t he subject |ayoff.

9. The individual Petitioners, Betty Hall, D ana Lonas,

Mer cedes Val dez, and Elizabeth Judd, are nenbers of the AFSCVE
collective bargaining unit. The chall enged bunpi ng procedure was
not reached by coll ective bargai ning.

10. Under the alternative |ayoff method approved for the
Respondent by DMS, enpl oyees with the greater nunber of retention
poi nts received enhanced bunping rights, permtting themto
"bunp" enpl oyees with fewer retention points in the sane cl ass
and in the class series. Conversely, by this alternative
procedure, enployees with fewer retention points were accorded
di m ni shed protection agai nst bunping. These enpl oyees could be
bunped not only by enployees with greater retention points in the
class, but also by enployees with greater retention points in
other classes in the class series.

11. For exanple, Consuel o Casanovas, from Petitioners
Exhi bit 8, who was adversely affected in her position of
Enmpl oynent Security Representative |, was accorded bunping rights
to positions in her class and to positions in the other two
classes in the class series, Custoner Services Specialist and
Interviewing Clerk. Had the Respondent elected Option 1 or
Option 2 in the published rule, Rule 60K-17.004(3)(g), Florida
Adm ni strative Code, Ms. Casanovas woul d not have had the right

to bunp to positions in the other two classes, and persons in



those other two cl asses woul d not have been subject to bunping by
Ms. Casanovas.®

CONCLUSI ONS OF LAW

12. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng. Section 120.56, Florida Statutes.

13. Wth regard to the individual Petitioners, Kenneth
Shol strum and Sara Battista, the Anended Petition should be
di sm ssed based on their respective notices of voluntary
di sm ssal announced at the commencenent of the hearing.

14. Wth regard to the remaining individual Petitioners,
Betty Hall, Diana Lomas, Mercedes Val dez, and Elizabeth Judd, the
Amended Petition should be dism ssed because there is no
conpet ent substantial evidence that any of them were adversely
affected by the alleged rule challenged in this proceeding.
Therefore, they have no standing to bring the instant action.

15. Wth regard to the Intervenor, Mriam Garcia, her
Motion to Intervene should be denied and the relief she requests
shoul d be deni ed, because there is no conpetent substanti al
evi dence that she was adversely affected by the alleged rule
chall enged in this proceeding. Therefore, she has no standing to
seek relief in this action.

16. In its proposed final order, the Respondent does not
chal | enge the standing of the remaining Petitioner, AFSCME.

Al t hough there are serious doubts? as to whether AFSCME has

10



standing in a case of this nature, the matter does not need to be
resol ved because, for the reasons set forth bel ow, the Anended

Petition nust, in any event, be dism ssed.

11



17. In its proposed final order the Respondent sets forth

several reasons for which the Anended Petition in this case

shoul d be di sm
i mredi ately bel

concl usi ons of

13.

ssed. Al of those reasons, which are quoted
ow, are persuasive and are adopted into these
| aw.

Because the Departnent had utilized

the alternate nethod of layoff to effectuate
the reduction in force prior to the tinme the
Petition in this case was filed and before
the evidentiary hearing was conducted, this

case

is nmoot. A determ nation that the

Departnent's request for approval of the use
of the alternate nethod constitutes an
unpromul gated rule will offer no relief to
the sole remaining Petitioner, because the

| ayoff has been conpleted and has no
prospective application.

14.

For purposes of Chapter 120, Florida

Statutes, the term"rule" is defined, in

perti

nent part, as follows at Section

120.52(15), Florida Statutes:

15.
provi

(15) "Rule" means each agency statenent
of general applicability that

i npl enents, interprets, or prescribes

| aw or policy or describes the procedure
or practice requirenents of an agency
and i ncludes any form whi ch i nposes any
requi renent or solicits any information
not specifically required by statute or
by an existing rule. The termalso

i ncl udes the anmendnent or repeal of a
rule. The term does not include:

(a) Internal managenent nenoranda which
do not affect either the private
interests of any person or any plan or
procedure inportant to the public and
whi ch have no application outside the
agency issuing the nenorandum

Section 120.56(4), Florida Statutes,
des, in pertinent part, as follows:

(4) CHALLENG NG AGENCY STATEMENTS

12



DEFI NED AS RULES; SPECI AL PROVI SI ONS. -
(a) Any person substantially affected
by an agency statenent may seek an

adm nistrative determnation that the
statenment violates s. 120.54(1)(a). The
petition shall include the text of the
statenent or a description of the
statenent and shall state with
particularity facts sufficient to show
that the statenment constitutes a rule
under s. 120.52 and that the agency has
not adopted the statenent by the

rul emaki ng procedure provided by

s. 120.54.

16. Rule 60K-17.004(3)(g), Florida
Adm ni strative Code, provides as foll ows:

(3) Procedures for layoff within the
conpetitive area are as foll ows:

(g) Agencies shall then choose and
consistently apply one of two nethods,
or anot her nethod as approved by the
Depart ment of Managenent Services, in
determ ning the order of layoff. These
met hods are commonly referred to as

"bunpi ng. "

1. Option 1: The enpl oyee at the top of
the list shall have the option of
selecting a position at the bottom of
the list based on the nunber of
positions to be abolished, e.g., 20
positions in the affected class, 5
positions to be abolished. The enpl oyee
at the top of the Iist can select any of
the positions occupied by the 5

enpl oyees at the bottomof the |ist.

The next hi ghest enployee on the |ist
then has the option of selecting any of
t he positions occupied by the remaining
4 enpl oyees at the bottomof the |ist
with the process continuing in this
manner until the 5 enployees at the top
of the list have exercised their

opti ons.

2. Option 2: The enpl oyee at the top of
the list has the option of selecting any

13



position occupied by any enpl oyee on the
l[ist with fewer retention points in the
cl ass. The next highest enpl oyee and
remai ni ng enpl oyees shall be handled in
a simlar manner until the list is
exhaust ed.

14



17. The decision of the Departnent to
request approval fromthe Departnment of
Managenent Services to utilize another nethod
in determning the order of layoff, as
permtted by the clear provision of rule 60K-
17.004(3)(g), Florida Adm nistrative Code,
does not constitute a "rule" as defined in
Section 120.52(15), Florida Statutes.

18. In Goves, et al. v. State Departnent
of Transportation, 2 FALR 1513A (1980), it
was held that an agency's definition of a
conpetitive area associated with a layoff did
not constitute a rule because even though its
application was general, it was limted to a
given layoff determ nation. "The actua
choice of a conpetitive area, however
decl ares matters based on present facts under
rules already existing." |d. 1515A
Simlarly, the Departnent's choice to request
an alternate nethod of |layoff in the instant
situation is limted to the current |ayoff
and is not intended to be utilized in any
future layoff the Departnment nmay be required
to effectuate.

19. In Departnent of Conmerce v. Mathews
Cor poration, 358 So. 2d 256 (Fla. 1st DCA
1978), the Departnent was charged with the
responsibility of setting prevailing wage
rates on public works projects. A contractor
on one of those projects challenged a
prevailing wage rate schedul e that was
establ i shed by the Departnent, contending
that it constituted an invalid rule. Wile
the DOAH Hearing O ficer concluded that the
prevailing wage rate schedule was a rule, the
court reversed on the follow ng grounds:

The wage determ nati ons were not
statenments of general applicability.
Wil e the wage rate determ nations nust
be included within the specifications of
each public works contract in the state,
the determ nation by agency Rule 8C
2.05, Florida Adm n. Code, is applicable
only to the construction of the
particul ar public building or other work
specified in the determnation. The
determ nation thus has tenporal as well
as geographical limtations. The

determ nati ons have no prospective

15



application to any other contract - only
to the specific project involved in the
particular | ocation. Nor do they set
wage standards for affected persons
extending sone indefinite tine in the
future.

20. As in Mathews, the Departnent's
decision to seek approval fromDVS for the
alternate |ayoff nethod has no prospective
application. It is, therefore, not an agency
statenment of general applicability as
contenpl ated by Section 120.52(15), Florida
St at ut es.

21. In Departnent of H ghway Safety and
Mot or Vehicles v. Schluter, 705 So. 2d 81
(Fla. 1st DCA 1997), the court reversed an
Adm ni strative Law Judge's determ nation that
three policies which the Florida H ghway
patrol followed in investigating allegations
of enpl oyee m sconduct were invalid rules not
adopted in conpliance wth Section 120. 54,
Florida Statutes. The court stated that the
policies "cannot be considered as statenents
of general applicability because the record
establishes that each was to apply only under
“certain circunstances." |d. 82.

22. The decision of the Departnent to seek
t he approval of DV5 for the alternate nethod
of layoff is |likew se not a statenent of
general applicability because it only applies
to the Career Service enpl oyees of the
Department and only for this particular
| ayof f situation.

23. Additionally, that decision is not
sel f-executing, it does not, in and of
itself, create or adversely affect rights,
and it does not have the direct and
consistent effect of law. See Law ence v.
Department of Health and Rehabilitative
Services, 18 FALR 1435 (1996), affirnmed, 690
So. 2d 594 (Fla. 1st DCA 1997).

24. Furthernore, the Departnent's letter
to DMS requesting approval for the alternate
| ayof f nethod nerely constitutes an internal
agency nenorandum t hat does not affect any
pl an or procedure inportant to the public and
whi ch has no application outside the
Depart ment of Labor and Enpl oynent Security.
See Section 120.52(15)(a), Florida Statutes.
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18. An additional reason which conpels the dism ssal of the
Petition in this case is the fact that the Respondent is not the
aut hor of any "statenment"” that made any difference to any of the
enpl oyees subject to layoff. The "statenent” that nmade all the
difference was the statenent by the Departnent of Managenent
Services that approved the |ayoff procedure requested by the
Respondent. The Departnent of Managenent Services has not been
made a party to this case. Accordingly, the statenment by the
Depart ment of Managenent Services is not properly at issue in
t hi s proceedi ng.

CONCLUSI ON

For all of the foregoing reasons, it is ORDERED

That the Anended Petition in this case is hereby DI SM SSED
and all relief requested by the Petitioners and the Intervenor is
her eby DEN ED.

DONE AND ORDERED this 23rd day of February, 1999, in

Tal | ahassee, Leon County, Florida.

M CHAEL M PARRI SH

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 23rd day of February, 1999.
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ENDNOTES

1/ It is inportant to note, however, that the evidence in this

case fails to establish that any specific enpl oyee who was laid

of f under the procedure chosen by the Respondent woul d have been
better off under either of the procedures described in Rule 60K-
17.004(3)(g), Florida Adm nistrative Code, than under the

al ternative nethod used by the Respondent.

2/  This doubt arises primarily fromthe conflict of interest
inherent in this type of situation. Wile the |ayoff procedure
chosen by the Respondent clearly dimnished the job retention
prospects of sonme enpl oyees, it also enhanced the job retention
prospects of other enployees. AFSCMVE s charge is to represent the
best interests of all of the enployees in its bargaining units.

It is questionable whether AFSCVME has a proper role in advancing
the interests of sonme bargaining unit nenbers at the expense of

ot her bargai ning unit menbers.
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NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Order is entitled
to judicial review pursuant to Section 120.68, Florida Statutes.
Revi ew proceedi ngs are governed by the Florida Rules of Appellate
Procedure. Such proceedi ngs are commenced by filing one copy of
a Notice of Appeal with the agency clerk of the Division of

Adm ni strative Hearings and a second copy, acconpanied by filing
fees prescribed by law, with the District Court of Appeal, First
District, or with the District Court of Appeal in the appellate
district where the party resides. The Notice of Appeal nust be
filed within 30 days of rendition of the order to be reviewed.
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